§121.402

§121.402 What size standards are ap-
plicable to procurement assistance
programs?

(a) A concern must meet the size
standard for the NAICS code specified
in the solicitation.

(b) The procuring agency contracting
officer, or authorized representative,
designates the proper NAICS code and
size standard in a solicitation, select-
ing the NAICS code which best de-
scribes the principal purpose of the
product or service being acquired. Pri-
mary consideration is given to the in-
dustry descriptions in the NAICS
United States Manual, the product or
service description in the solicitation
and any attachments to it, the relative
value and importance of the compo-
nents of the procurement making up
the end item being procured, and the
function of the goods or services being
purchased. Other factors considered in-
clude previous Government procure-
ment classifications of the same or
similar products or services, and the
classification which would best serve
the purposes of the Small Business Act.
A procurement is usually classified ac-
cording to the component which ac-
counts for the greatest percentage of
contract value.

(c) The NAICS code assigned to a pro-
curement and its corresponding size
standard is final unless timely ap-
pealed to SBA’s Office of Hearings and
Appeals (OHA), or unless SBA assigns
an NAICS code or size standard as pro-
vided in paragraph (d) of this section.

(d) An unclear, incomplete or missing
NAICS code designation or size stand-
ard in the solicitation may be clarified,
completed or supplied by SBA in con-
nection with a formal size determina-
tion or size appeal.

(e) Any offeror or other interested
party adversely affected by an NAICS
code designation or size standard des-
ignation may appeal the designations
to OHA under part 134 of this chapter.

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000]

§121.403 Are SBA size determinations
and NAICS code designations bind-
ing on parties?

Formal size determinations and

NAICS code designations made by au-

thorized SBA officials are binding upon
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the parties. Opinions otherwise pro-
vided by SBA officials to contracting
officers or others are advisory in na-
ture, and are not binding or appealable.

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000]

§121.404 When does SBA determine
the size status of a business con-
cern?

Generally, SBA determines the size
status of a concern (including its affili-
ates) as of the date the concern sub-
mits a written self-certification that it
is small to the procuring agency as
part of its initial offer including price.
The following are two exceptions to
this rule:

(a) The size status of an applicant for
a Certificate of Competency (COC) re-
lating to an unrestricted procurement
is determined as of the date of the con-
cern’s application for the COC.

(b) Size status for purposes of compli-
ance with the nonmanufacturer rule
set forth in §121.406(b)(1) and the osten-
sible subcontractor rule set forth in
§121.103(f)(3) is determined as of the
date of the best and final offer.

§121.405 May a business concern self-
certify its small business size sta-
tus?

(a) A concern must self-certify it is
small under the size standard specified
in the solicitation, or as clarified, com-
pleted or supplied by SBA pursuant to
§121.402(d).

(b) A contracting officer may accept
a concern’s self-certification as true
for the particular procurement in-
volved in the absence of a written pro-
test by other offerors or other credible
information which causes the con-
tracting officer or SBA to question the
size of the concern.

(c) Procedures for protesting the self-
certification of an offeror are set forth
in §§121.1001 through 121.1009.

§121.406 How does a small business
concern qualify to provide manu-
factured products under small busi-
ness set-aside or MED procure-
ments?

(a) General. In order to qualify as a
small business concern for a small
business set-aside or 8(a) contract to
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provide manufactured products, an of-
feror must either:

(1) Be the manufacturer of the end
item being procured (and the end item
must be manufactured or produced in
the United States); or

(2) Comply with the requirements of
paragraph (b), (¢) or (d) of this section
as a nonmanufacturer, a kit assembler
or a supplier under Simplified Acquisi-
tion Procedures.

(b) Nommanufacturers. (1) A concern
may qualify for a requirement to pro-
vide manufactured products as a non-
manufacturer if it:

(i) Does not exceed 500 employees;

(ii) Is primarily engaged in the
wholesale or retail trade and normally
sells the items being supplied to the
general public; and

(iii) Will supply the end item of a
small business manufacturer or proc-
essor made in the United States, or ob-
tains a waiver of such requirement pur-
suant to paragraph (b)(3) of this sec-
tion.

(2) For size purposes, there can be
only one manufacturer of the end item
being acquired. The manufacturer is
the concern which, with its own facili-
ties, performs the primary activities in
transforming inorganic or organic sub-
stances, including the assembly of
parts and components, into the end
item being acquired. The end item
must possess characteristics which, as
a result of mechanical, chemical or
human action, it did not possess before
the original substances, parts or com-
ponents were assembled or trans-
formed. The end item may be finished
and ready for utilization or consump-
tion, or it may be semifinished as a raw
material to be used in further manufac-
turing. Firms which perform only
minimal operations upon the item
being procured do not qualify as manu-
facturers of the end item. SBA will
evaluate the following factors in deter-
mining whether a concern is the manu-
facturer of the end item:

(i) The proportion of total value in
the end item added by the efforts of the
concern, excluding costs of overhead,
testing, quality control, and profit; and

(ii) The importance of the elements
added by the concern to the function of
the end item, regardless of their rel-
ative value.

§121.406

(3) The Administrator or designee
may waive the requirement set forth in
paragraph (b)(1)(iii) of this section
under the following two circumstances:

(i) The contracting officer has deter-
mined that no small business manufac-
turer or processor reasonably can be
expected to offer a product meeting the
specifications (including period for per-
formance) required by a particular so-
licitation and SBA reviews and accepts
that determination; or

(ii) SBA determines that no small
business manufacturer or processor of
the product or class of products is
available to participate in the Federal
procurement market.

(4) The two waiver possibilities iden-
tified in paragraph (b)(3) of this section
are called ‘‘individual”’ and ‘‘class”
waivers respectively, and the proce-
dures for them are contained in
§121.1204 .

(5) Any SBA waiver of the nonmanu-
facturer rule has no effect on require-
ments external to the Small Business
Act which involve domestic sources of
supply, such as the Buy American Act.

(c) Kit assemblers. (1) Where the man-
ufactured item being acquired is a kit
of supplies or other goods provided by
an offeror for a special purpose, the of-
feror cannot exceed 500 employees, and
50 percent of the total value of the
components of the kit must be manu-
factured by business concerns in the
United States which are small under
the size standards for the NAICS codes
of the components being assembled.
The offeror need not itself be the man-
ufacturer of any of the items assem-
bled.

(2) Where the Government has speci-
fied an item for the kit which is not
produced by U.S. small business con-
cerns, such item shall be excluded from
the calculation of total value in para-
graph (c¢)(1) of this section.

(d) Simplified Acquisition Procedures.
Where the procurement of a manufac-
tured item 1is processed under Sim-
plified Acquisition Procedures, as de-
fined in §13.101 of the Federal Acquisi-
tion Regulation (FAR) (48 CFR 13.101),
and where the anticipated cost of the
procurement will not exceed $25,000,
the offeror need not supply the end
product of a small business concern as
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long as the product acquired is manu-
factured or produced in the United
States, and the offeror does not exceed
500 employees. The offeror need not
itself be the manufacturer of any of the
items acquired.

[61 FR 3286, Jan. 31, 1996; 61 FR 7986, Mar. 1,
1996, as amended at 66 FR 30863, May 15, 2000]

§121.407 What are the size procedures
for multiple item procurements?

If a procurement calls for two or
more specific end items or types of
services with different size standards
and the offeror may submit an offer on
any or all end items or types of serv-
ices, the offeror must meet the size
standard for each end item or service
item for which it submits an offer. If
the procurement calls for more than
one specific end item or type of service
and an offeror is required to submit an
offer on all items, the offeror may
qualify as a small business for the pro-
curement if it meets the size standard
of the item which accounts for the
greatest percentage of the total con-
tract value.

§121.408 What are the size procedures
for SBA’s Certificate of Competency
Program?

(a) A firm which applies for a COC
must file an ‘‘Application for Small
Business Size Determination” (SBA
Form 355). If the initial review of SBA
Form 355 indicates the applicant, in-
cluding its affiliates, is small for pur-
poses of the COC program, SBA will
process the application for COC. If the
review indicates the applicant, includ-
ing its affiliates, is other than small,
SBA will initiate a formal size deter-
mination as set forth in §121.1009. In
such a case, SBA will not further proc-
ess the COC application until a formal
size determination is made.

(b) A concern is ineligible for a COC
if a formal SBA size determination
finds the concern other than small.

§121.409 What size standard applies in
an unrestricted procurement for
Certificate of Competency pur-
poses?

For the purpose of receiving a Cer-
tificate of Competency in an unre-
stricted procurement, the applicable
size standard is that corresponding to
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the NAICS code set forth in the solici-
tation. For a manufactured product, a
concern must also furnish a domesti-
cally produced or manufactured prod-
uct, regardless of the size status of the
product manufacturer. The offeror need
not be the manufacturer of any of the
items acquired.

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000]

§121.410 What are the size standards
for SBA’s Section 8(d) Subcon-
tracting Program?

For subcontracting purposes pursu-
ant to section 8(d) of the Small Busi-
ness Act, a concern is small:

(a) For subcontracts of $10,000 or less
which relate to Government procure-
ments, if its number of employees (in-
cluding its affiliates) does not exceed
500 employees. However, subcontracts
for engineering services awarded under
the National Energy Policy Act of 1992
have the same size standard as Mili-
tary and Aerospace Equipment and
Military Weapons under NAICS code
541330;

(b) For subcontracts exceeding $10,000
which relate to Government procure-
ments, if its number of employees or
average annual receipts (including its
affiliates) does not exceed the size
standard for the product or service it is
providing on the subcontract; and

(¢c) For subcontracts for financial
services, if the concern (including its
affiliates) is a commercial bank or sav-
ings and loan association whose assets
do not exceed $100 million.

[61 FR 3286, Jan. 31, 1996, as amended at 65
FR 30863, May 15, 2000]

§121.411 What are the size procedures
for SBA’s Section 8(d) Subcon-
tracting Program?

(a) Prime contractors may rely on
the information contained in SBA’s
Procurement Automated Source Sys-
tem (PASS), or equivalent data base
maintained or sanctioned by SBA, as
an accurate representation of a con-
cern’s size and ownership characteris-
tics for purposes of maintaining a
small business source list. Even though
a concern is on a small business source
list, it must still qualify and self-cer-
tify as a small business at the time it

308



